On The Front Lies

Title VI of the Civil Rights Act of 196
Compliance Primer for Health Ca

by Bruce L.Adelson, Esq.

Title VI of the Civil Rights Act of 1964 requires tha
receiving federal financial aid offer oval and written langt
English proficient (LEP) individuals. With the growth in
als in the United States who do not speak English will come an increased need
for language services and greater awareness by LEP individuals of their rights.
Providers will confront this reality in clinics, emergency rooms, and hospitals.
The health care industry needs to come to grips with our multi-lingual populace
by adopting necessary policies to obey the Title VI language requirements. As a
result, health care providers must look to regulatory guidance to ensure that such
individuals receive “meaningful access” to provider programs and activities.

An Introduction to Title VI

President Lyndon Johnson’s enactment into law of the Civil
Rights Act of 1964 represented the federal government's re-
sponse to a series of tumultuous and tragic events spanning more
than a decade - the landmark 1954 Brown . Board of Education
U.S. Supreme Court school integration decision, massive and
bloody resistance throughout the South to the Court's mandate,
and President John F. Kennedy's 1963 assassination.

Today, although the United States is much different than
it was in 1964, this seminal civil rights law continues to
have far reaching implications for the health care industry,
particularly the Civil Rights Act's Title V1. This Title requires
that all health care providers receiving virtually any kind of
federal financial generosity offer oral and written language
assistance to limited English proficient, or "LEP," individuals.
The U.S. Census Bureau defines limited English proficiency
as the ability to speak English "less than very well" or "not at
all." The mandated language assistance includes using trained,
proficient interpreters, the translation of "vital" documents
into various languages, using bilingual staff for specific tasks,
retaining a telephone interpretation service, instituting Title
V1 training for all personnel, and developing and implement:
ing Title VI plans.

Title VI's language mandates are especially relevant today,
as the non-English speaking population in the United States
continues growing. A quick glance at census data reveals
the size of America's non-English speaking population while
also demonstrating the daunting challenge of providing the
language assistance required by federal law.

In 2007, according to the U.S. Census Bureau, more than
54 million people living in the U.S., nearly 20 percent of
the country's total population, spoke a language other than

number of in

English at home while 24 million of these same people also
spoke little or no English. The most widely spoken. no
English language in the United States is Spanish, accor
to the Census Bureau. Of the country's non English speaking
population, more than 16 million Spanish-speaking people
have virtually no English-speaking ability. :

The Law by the Numbers

By its own words, Title VI specifically prohibits discrimina-

tion based on race, color or national origin by federal financial '~

assistance recipients. This part of the Civil Rights Act'was
intended to ensure “that the funds of the United States are
not used to support racial discrimination.”!

Section 601 of Title VI states that no person shall "on
the ground of race, color, or national origin, be excluded
from participation in, be denied the benefits of, or be
subjected to discrimination under any program or activity
receiving federal financial assistance." This section pro-
hibits intentional discrimination by recipients of federal
financial assistance.

Section 602 directs federal agencies that give federal
financial assistance "to effectuate the provisions of [Sec-
tion 601]... by issuing rules, regulations, or orders of gen-
eral applicability." For example, U.S. Department of Justice
(DOJ) regulations promulgated pursuant to Section 602
forbid federal aid recipients from discriminatory conduct
that disproportionately impacts individuals because of their
race, color, or national origin.> Section 602 also empowers
federal agencies to terminate federal funding to a program,
or otherwise sanction such a program, that is found to have

violated Title VI.*
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In 2000, President Clinton took Title VI a step further. He

siptied Executive Order 13166, which requires all federal agencies

adopt regulations and guidance for their financial assistance

cipients regarding the provision of language services to LEP

individuals. In 2002, the DOYJ issued its LEP regulations - Guid-

ance to Federal Financial Assistance Recipients Regarding Title
VI Prohibition Against National Origin Discrimination Affecting
- Limited English Proficient Persons ("DOJ’s Guidance").?

' Other federal agencies have modeled their regulations on

the DOJ’s and most issued their own regulatory guidance
subsequently.

. Title VI applies to all recipients of federal funds or assis-

nce, such as states, counties, municipalities, their myriad

‘agencies and departments, and health care providers. Title VI

only applies during the time these organizations receive their

- federal assistance. After this time expires and the assistance

ends, so does the prospective application of Title VI. Federal

financial assistance for purposes of Title VI encompasses more

than cash or direct grants. Such assistance includes:

m useor rent of federal land or property at below market rates,
m Medicare and Medicaid reimbursements,

M cquipment,

W grants,

m economic stimulus money from the recently enacted Ameri-

can Recovery and Reinvestment Act of 2009,

federal training, and

m loan of federal employees.

Consequences of Noncompliance

Under Title VI, private plaintiffs have standing to sue in
federal court for money damages and an injunction pro-
hibiting certain conduct by an organization that is found to
have violated Title V1.6 Federal agencies also may terminate
funding upon finding a violation of this law.

Burden of proof. To win a Title V1 case in court, plaintiffs
must prove they are the victims of intentional discrimination.
While such proof may at first blush appear difficult to show,
federal law says otherwise. Sometimes, intent is very clear cut
and plainly apparent. Racist statements by decision makers and
actions that remove minority groups from the decision-making
process are model examples of intentional discrimination. Such
blatant statements and acts, howevet, are more unusual today
than in the past. Today, public officials are often more conscious
about what they say publicly and, for example, are likelier than
in the 1960s to monitor their speech and behavior.

Intent to discriminate. Evidence of discriminatory
intent' may consist of an organization applying the same
criteria differently for racial or language minorities.” Discrimi-
natory intent also can be shown by a change in established
procedures. Indeed, a deviation from customary policy is a
well-accepted example of discriminatory intent.®

CCH Health Care Compliance Letter * May 19,2009

On The Front Lines

Discriminatory intentalso can be inferred from an organization's
failure to act. Doing nothing or not doing enough to provide non-
English language assistance can be evidence of intentional discrimi-
nation against LEP individuals and, therefore, violate Title VL

For example, in Almendares v. Palmer,” government agencies
knew that many of their customers needed Spanish-Janguage as-
sistance. Indeed, in a prior related state court case, the director
of one of the Almendares defendants testified that her depart-
ment had a legal obligation to provide such assistance.

Plaintiffs alleged that defendants' continued failure to
provide Spanish-language assistance to LEP individuals
who needed such assistance to access the desired, federally
subsidized government service (food stamps) was intentional
discrimination on the basis of national origin or language.!®

The Almendares court found that the plaintiffs’ allega-
tions about this continuing failure were sufficient to show
intentional discrimination and defeat defendants’ attempt to
dismiss the case.!!

The court also awarded plaintiffs $72,000 in attorneys’ fees and
ordered defendants to implement a comprehensive language as-
sistance plan, the same plan they could have adopted themselves if
they had not ignored plaintiffs' language assistance requirements.
Defendants could have avoided significant time and expenses as
well as unwanted attention from their federal funder, the U.S.
Department of Health and Human Services (HHS), if they had
complied with Title VI from the beginning.

Filing Complaints with the Federal
Government

Individuals claiming that a federal aid recipient has violated
Title V1 also can file an administrative complaint with the fed-
eral agency that funded the recipient or with DOY, the federal
agency that by law interprets and enforces Title V1.2

DOYJ has jurisdiction over any Title VI complaint, not just those
complaints concerning the recipients of DOJ funding. For example,
if a person has a Title VI complaint against a federally assisted
health clinic, that complaint can be filed with DOYJ, instead of
the likely funding agency, the HHS. Like any complaint, DO]J can
decide to investigate the allegations or not pursue them. DOJ also
can refer the matter to HHS completely, or retain some measure
of jurisdiction and monitor how HHS handles the complaint.

The federal government can choose to investigate the
Title VI complaint and sanction recipients if the recipients
are found to be in violation or the government can ignore
the complaint. This decision is completely up to the agency.
People who file such complaints with the government have
virtually no recourse against the federal funder if that agency
decides not to pursue these grievances.

For a federal agency to find that an administrative Title V1
complaint concerns a federally funded activity and federally
prohibited discrimination, the alleged discrimination must be



in a program or activity that receives federal assistance. Notably,
if a health clinic receives federal funding for only one of its many
departments and locations, the entire organization is covered by
Title VI. The law's application cannot be confined to the small
corner of the organization that receives the federal assistance.

DOJ's Four Factor Analysis - The
Basics of Compliance

Faced with the Title VI mandate, what should health care pro-
viders do? The first place to look for answers is the regulatory
framework behind Executive Order 13166.

The DOJ's Title VI Regulatory Guidance provides the bench-
mark for Title VI compliance by all federal agencies and their
financial assistance recipients. The Guidance outlines a four-factor
analysis that informs federal agencies and their financial assistance
recipients how to ensure that LEP individuals have “meaningful ac-
cess” to their programs and activities as required by federal law.

The four factors are the:

(1) number or proportion of LEP individuals eligible to be served
or likely to be encountered by the grantee;

(2) frequency with which LEP individuals come into contact
with the program;

(3) nature and importance of the program, activity or service
provided by the program to people’s lives; and

(4) resources available to the grantee/recipient and costs.!?

Implementation plan. After completing the fourfactor
analysis assessment, federal assistance recipients "... should
develop an implementation plan [an LEP plan] to address the
identified needs of the LEP populations they serve."*

The development of an LEP plan is essential because the plan’s
existence and effective implementation can show compliance
with Title VI, both to a court, in case of suit, and to the federal
funder, in case of complaint against the recipient

An effective and legally compliant LEP plan should inform an
organization's entire language services program. Once developed
and implemented, such a plan will provide the framework for Title
VI compliance and insulate the organization from liability. With
an effective and legally compliant plan in operation, plus effective
Title VI training for all personnel, it would be difficult for a private
plaintiff to prove intentional discrimination in court. Rhetorically
speaking, how can an organization be guilty of intentional dis-
crimination if it is abiding by a legally compliant plan to provide
language assistance? Simply put, the answer is likely to be that such
an organization cannot be guilty of intentional discrimination.

“Meaningful access.’ Federal agencies and recipients use
the fourfactor analysis to determine how to comply with Title
V1. As the analysis suggests, federal agencies treat each recipient,
and its federally assisted program, differently. The extent that a
recipient must provide "meaningful access" to its programs for
LEP individuals will depend upon the "nature and importance"
of the services provided. For example, federal regulations regard
the provision of health care services as important and essential
to the community. Thus, health care providers have a high legal
threshold to reach concerning Title VI compliance and ensuring
"meaningful access" to their services by the LEP population.

6

Providing Language Assistance

Title VI requires all recipients of federal aid to provide LEP individ-
uals with "meaningful access" to their federally subsidized services
by using, for example, competent, trained, proficient interpreters
for communications between LEP patients and medical profession-
als and "vital documents" accurately translated into the relevant
languages. Failure to do so would likely violate federal law.

“Vital” documents. By law, each federal aid recipient
should decide which of its documents are "vital." For example,
the law considers an informed consent form used by a hospital to
be "vital." Therefore, it must be translated into other languages.
The languages this document and others should be translated
into will vary depending upon the community served by the
provider, the languages spoken in the community, and the size
of each non-English speaking population.

Examples of vital documents needing translation:

B consent forms,

m complaint forms,

m explanations of language assistance rights,

m Medicare and Medicaid benefit information,
m eligibility criteria, and

m patient discharge instructions.

Examples of non vital documents not needing translation:
m hospital menus,

m written materials provided by outside groups, and
m benefit handbooks.

Waiver of rights. Each LEP individual has the federal right
to language assistance. An individual, however, may choose to use
a friend or relative to interpret for him or her instead of the in-
terpreter offered by the provider. In this case, the LEP individual
can use his or her own interpreter ONLY after the provider has
one of its trained interpreters explain Title VI and the federal
right to language assistance in the patient's own language.

Then, the provider should ask the patient to sign a waiver of
rights. This waiver should indicate that the patient understands
his or her right to language assistance, as explained by the pro-
vider, but voluntarily chooses to use his or her own interpreter.
This waiver form would be considered a "vital" document by law
and should be translated into the patient's language. The waiver
should also be orally explained to the patient by the provider's
trained interpreter

Telephone services. The provider should have a telephone
language line and in-person interpreters available for language as-
sistance. A telephone language service is most helpful in situations
in which the patient speaks a rare language that is not spoken by
anyone on the provider's staff. While telephone services are helpful,
however, providers should not rely on them to provide all kinds of
language assistance in all cases. The DOJ recommends that using an
in-person interpreter remains preferable in most situations. Providers
are required by law to determine the types of services and personnel
they need to offer legally required language assistance. Such deter-
minations should be in the provider's Title VI/LEP plan.

Children and third-party interpreters. Providers should
not ask minor children to act as interpreters. It is thought that
minors are not capable of providing accurate language assistance,
especially if their parents or relatives are patients. Federal law
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permits providers to use children as interpreters in emergency
situations, such as when a parent or guardian is unconscious and
the child is the only person available to give needed information
to medical professionals. Federal law states that other third
persons, such as friends or relatives, also should not be asked to
act as interpreters. The only exceptions would be in emergencies
and if the LEP patient voluntarily and knowingly chooses to use
a particular person instead of the provider's interpreter.

Bilingual staff. Providers can use bilingual staff to offer
certain information to LEP patients in non English languages.
Interpreters and bilingual staff both fulfill important Title VI
functions but they are not interchangeable. While bilingual staff
should not provide interpretation between doctor and patient,
they can fulfill other key roles as part of a federally subsidized
entity’s Title VI compliance. For example, they can staff a facil-
ity’s information desk and provide important information to
LEP people about how to access various services.

An employee who is not fluent in a given language, who is
unfamiliar with medical terminology, and not trained as an
interpreter should not interpret a doctor’s instructions for an
LEP patient. Using untrained and unqualified people to provide
language assistance could be illegal by not giving LEP individuals
the "meaningful access" that the law mandates and also could
raise standard of care an malpractice concerns.

Conclusion

The number of individuals in the United States who do not speak
English continues to grow. The release of the 2010 Census should
confirm the past decade's population trend while also continu-
ing to illustrate the enormous challenges of providing language
assistance by those organizations accepting federal funds. With
this growth will come an increased need for language services as
well as greater awareness by LEP individuals of their rights.
The prominence of non English languages in American life
will likely remain and increase for the indefinite future. Health
care providers will continue to confront this reality on a daily
basis, in clinics, emergency rooms, and hospitals across the

country. The health care industry's need to come to grips with

our multilingual populace by adopting necessary policies to obey

the language requirements of Title V1 of the Civil Rights Act of

1964 is preventive medicine that will leave everyone healthy.
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_Quality of Care (cont.)

Report (NHQR) found that health care qual-
ity is suboptimal and continues to improve
ata slow pace. Receipt of needed health care
varies widely, according to the report. While
patients hospitalized with a heart attack re-
ceive 95 percent of recommended services,
only 15 percent of patients on dialysis are
registered on a kidney transplant waiting list.
Across the core report measures tracked in
the NHQR, the median level of receipt of
needed care was 59 percent.

Other troubling statistics included the
finding that only 40 percent of diabetic
patients received the recommended preventa-
tive exams in the pastyear, a rate that has not

shown improvement over time. The report
found that seven out of 10 adults with mood,
anxiety, or impulse disorders received inad-
equate treatment or no treatment at all.

The NHQR also concluded that patient

safety is lagging and that quality measures -

need improvement. The report recom-
mends improved training for health care
providers, increased use of health infor-
mation technology and electronic medical
records, and broader dissemination of
information on quality of care.

The 2008 National Healthcare Dispari-
ties Report (NHDR) found that large dis-
parities exist in the quality of patient care
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received among Americans. Access to care,
provider biases, poor provider-patient
communication, poor health literacy, and
other factors contribute to such disparities,
according to the report. Minority patients
receive disproportionately poor care com-
pared to white patients. At least 60 percent
of quality measures have not improved for
minorities compared to white patients over
the past six years.

The full NHQR can be found at
http://www.ahrq.gov/qual/qrdr. The
full NHDR can be found at http://www.
ahrq.gov/qual/nhdr08/nhd:08.pdf. M
HHS Press Release, May 6, 2009



